SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-56148; File No. 4-544)

July 26, 2007

Program for Allocation of Regulatory Responsibilities Pursuant to Rule 17d-2; Notice of Filing
and Order Approving and Declaring Effective a Plan for the Allocation of Regulatory
Responsibilities Between the National Association of Securities Dealers, Inc., New York Stock
Exchange LLC, and NYSE Regulation, Inc.

Notice is hereby given that the Securities and Exchange Commission (“SEC” or
“Commission”) has issued an Order, pursuant to Sections 17(d) and 11A(a)(3)(B)* of the
Securities Exchange Act of 1934 (“Act”), approving and declaring effective a plan for the
allocation of regulatory responsibilities (“17d-2 Plan” or “Plan”) that was filed pursuant to Rule
17d-2 under the Act,” by the National Association of Securities Dealers, Inc. (“NASD™), the New
York Stock Exchange LLC (“NYSE”), and NYSE Regulation, Inc. (“NY SE Regulation”)
(collectively, the “Parties”).

l. Introduction

Section 19(g)(1) of the Act,®> among other things, requires every self-regulatory
organization (“SRQO”) registered as either a national securities exchange or registered securities
association to examine for, and enforce compliance by, its members and persons associated with
its members with the Act, the rules and regulations thereunder, and the SRO’s own rules, unless

the SRO is relieved of this responsibility pursuant to Section 17(d)* or 19(g)(2)° of the Act.

Without this relief, the statutory obligation of each individual SRO could result in a pattern of

! 15 U.S.C. 78q(d) and 15 U.S.C. 78k-1(a)(3)(B), respectively.
2 17 CFR 240.17d-2.

3 15 U.S.C. 78s(g) ().

4 15 U.S.C. 78q(d).

> 15 U.S.C. 78s(g)(2).















































































































The Non-Exclusive Common Rules are specifically annotated in the List of Common Rules and
include those rules for which FINRA and NYSE will each bear their respective regulatory
responsibilities, consistent with the scope of the 17d-2 Plan. Notably, such rules are “non-
exclusive” in the sense that they have aspects that may relate to member firm regulation (for
which FINRA would assume regulatory responsibility) and aspects that may relate to matters
other than member firm regulation (for which the NYSE would retain regulatory
responsibility).%® Accordingly, both NYSE and FINRA will bear responsibility for the
application of each Non-Exclusive Common Rule as it relates to their particular regulatory
responsibilities.

According to the Plan, whenever either NYSE or FINRA wishes to make a change to the
substance of any Common Rule, before filing such proposed rule change with the Commission, it
will inform the other party of the intended change to determine whether the other party will
propose a conforming change to its version of the Common Rule. If the Parties do not agree to
propose conforming changes, the Parties agree to file with the Commission an amendment to the
17d-2 Plan to delete such rule from the list of Common Rules.®* Similarly, the Parties anticipate
that when FINRA creates a consolidated rulebook, it is likely that the new FINRA rules that
would replace existing Incorporated NYSE Rules might be substantially different from the then-

existing NYSE rules. In such case, the NYSE would need to submit a proposed rule change and

11892, Release No. 34-51524 (April 12, 2005); and Order Instituting Public Proceedings
Pursuant to Section 19(h)(1) of the Securities Exchange Act of 1934, Making Findings
and Ordering Compliance with Undertakings, File No. 3-9925, Release No. 34-41574
(June 29, 1999).

For example, a Non-Exclusive Common Rule may contain multiple provisions, certain of
which relate to matters of NYSE’s retained responsibilities under the Plan, such as
trading-related provisions.

3 See Paragraph 2(b) of the Plan.
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seek approval from the Commission to amend its corresponding rule to conform to the new
FINRA rule.*®

Additionally, the Commission notes that, since the Plan allocates regulatory
responsibility to FINRA for the oversight and enforcement of all NYSE rules on the list of
Common Rules to the extent that such responsibilities involve member firm regulation, any
additions to, deletions from, or other changes to the List of Common Rules pursuant to the
aforementioned provisions or otherwise would constitute an amendment to the Plan, which must
be filed with the Commission pursuant to Rule 17d-2 under the Act.

The Plan permits NYSE and FINRA to terminate the Plan at any time, subject to 180
days written notice to the other party. The Commission notes, however, that while the Plan
permits the Parties to terminate the Plan, the Parties cannot by themselves reallocate the
regulatory responsibilities set forth in the Plan, since Rule 17d-2 under the Act requires that any
allocation or re-allocation of regulatory responsibilities be filed with, and approved by, the
Commission.®

Finally, the Plan also requires the Parties to share information on a number of matters.
Specifically, the Parties must provide information to one another relating to possible financial or
operational problems that may affect the ability of any Dual Member to conduct business and
must also, upon request, make available to one another certain reports and documents set forth in
the Plan, such as existing files, copies of examination reports, examination work papers, or
investigative materials. Further, the Parties must promptly provide one another with copies of

third-party complaints that relate to the other party’s regulatory responsibilities under the Plan.

32 See Paragraph 2(c) of the Plan. Further, the Parties thereafter would need to consider

whether any amendments to the Plan or the List of Common Rules are required.

3 The Commission notes that paragraph 14 of the Plan reflects the fact that Commission

approval of any termination of the Plan is required.
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The Parties also must promptly share information relating to any formal disciplinary actions or
informal disciplinary actions taken involving a Dual Member or other certain individuals. The
Commission believes that the information sharing provisions contained in the Plan further foster
cooperation and coordination between NYSE and FINRA, thereby promoting investor protection
and removing impediments to the development of a national market system.

V. Conclusion

This Order gives effect to the Plan filed with the Commission in File No. 4-544. The
Parties shall notify all members affected by the Plan of their rights and obligations under the
Plan.

IT IS THEREFORE ORDERED, pursuant to Sections 17(d) and 11A(a)(3)(B) of the Act,
that the Plan in File No. 4-544, between NASD, NYSE, and NYSE Regulation filed pursuant to
Rule 17d-2 under the Act, is approved and declared effective.

IT IS THEREFORE ORDERED that NYSE is relieved of those responsibilities allocated
to FINRA under the Plan in File No. 4-544.

For the Commission, by the Division of Market Regulation, pursuant to delegated

authority. *

Florence E. Harmon
Deputy Secretary

3 17 CFR 200.30-3(a)(34).
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